UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 03-4421

UNI TED STATES OF AMERI CA
Plaintiff - Appell ee,
Ver sus
MARI O JI MENEZ, a/k/a Luis Tuburcio, a/k/a Luis
Tiburcio, a/k/a Mario Il nenez,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the District of
Maryl and, at Baltinore. Andre M Davis, District Judge. (CR-02-
448)

Subm tted: January 9, 2004 Deci ded: WMarch 8, 2004

Bef ore WDENER, WLLIAMS, and KING GCircuit Judges.

Affirmed by unpublished per curiam opi nion.

James Wda, Federal Public Defender, Jeffery E. Risberg, Assistant
Federal Public Defender, Baltinmore, Maryland, for Appellant.
Thomas M DiBiagio, United States Attorney, Bonnie S. G eenberg,
Assistant United States Attorney, Baltinore, Maryland, for

Appel | ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Mari o Ji menez appeal s fromthe fifty-seven nonth sentence
i nposed by the district court following his plea of guilty to
unlawful ly re-entering the United States after havi ng been deported
in violation of 8 U S. C. 8§ 1326 (2000). On appeal, he contends
that the court erred in attributing a conviction to him in
determining his crimnal history score. Jinenez asserted that he
was not convicted of the offense and therefore his crimnal history
score was erroneously increased by two points. W find that the
court’s determnation that Jinenez was, in fact, convicted of a
m sdeneanor offense in New York i s supported by a preponderance of

the evidence and is not clearly erroneous. See United States V.

Daughtrey, 874 F.2d 213, 217-18 (4th Gr. 1989); see also United

States v. DiPina, 178 F.3d 68, 75-76 (1st Cr. 1999). Accordingly,

we affirm Jinenez’'s sentence. We dispense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.
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